Civil Penalty

I find the acts of discrimination by S&M and Tolbert
Mullins to be particularily serious in this case because of
the direct impact they had on the safety of miners.  Here the
practice of bridging-out safety features on electrical equip-
ment continued unabated after the discharge of Mr. Keene and
after his discharge it was highly unlikely that anyone else
would have protested the dangerous practice.  In additon
Mr. Mullins and the other S&M officials knew that they were
requiring Keene to perform illegal and dangerous acts.  Their
discharge (and refusal to take back) Keene for refusing to
perform such tasks was therefore willful.  In assessing a
penalty herein I have considered that S&M is no longer in
business.  I have also considered its history of violations
and the fact that it was a small operation.  The violative
conditions of course have not been abated since Keene has not
been reinstated nor has he been reimbursed for lost wages,
costs, and interest.

ORDER

In light of the stipulations entered in this case S&M
Coal Company, Inc. and Prestige Coal Company are ordered,
jointly and severally to pay to Bobby Keene within 30 days of
the date of this decision, costs amounting to $654.18, back-
pay of $3,082.16 and interest to be computed in accordance
with the formula set forth in Secretary ex rel. Bailey, v.
Arkansas Carbona Company, 5 FMSHRC 2024 (1983).  It is further
ordered that Tolbert Mullins jointly and severally with the
aforementioned Respondents, pay the said costs of $654.18 and
$2,089.75 of said backpay (inasmuch as his chargeable act of
discrimination occurred on February 26, 1986) within 30 days
of the date o this decision.  It is further ordered that
Prestige Coal Co., immediately provide employment to Bobby
Keene in a capacity commensurate with his skills and at no
less pay than he was receiving at the time of his discharge
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